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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. This is an appea by the Missssppi Bar of a Complaint Tribuna decison to imposea

public reprimand upon Chokwe Lumumba, an attorney licensed to practice law in Missssppi.

FACTSAND PROCEDURAL HISTORY



92. On October 17, 2001, Lumumba appeared before Leake County Circuit Judge Marcus
D. Gordon for a heaing on post-trial motions in a cimind case. During the course of the
hearing, Lumumba made the following statement to Judge Gordon: “Look, Judge, if we've got
to pay for justice around here, | will pay for justice. I've paid other judges to try to get justice,
pay you, too, if that's what is necessary.” Other statements were aso made to Judge Gordon.
Judge Gordon cited Lumumba for contempt, fined him $500, and ordered him to serve three
daysin the Leake County Jail.*
13. Lumumba appedled the contempt citation to the Missssppi Court of Appeds, which
afirmed the trid court on August 26, 2003. See Lumumba v. State, 868 So. 2d 1018 (Miss.
Ct. App. 2003). Initsdecison, the Court of Appeals stated:
Lumumbas behavior was done in the presence of the court and intended to
embarrass or prevent orderly adminigration of justice  Further, it was both
disrespectful to the judge and disruptive to court proceedings. We cannot
fathom any gStuation that would warrant such behavior. This Court finds that the
datements made toward the judge about how he can better get dong with
lavyers in the future, about the judge's “henchmen,” about being proud to be
thrown out of the courtroom, and about paying the judge for justice were made
to embarrass the court or impede the adminidration of justice. This Court finds
that the satements go far beyond zedous representation of one's client, and
makes a mockery of the court and its proceedings.
Id. & 1021. Lumumbaspent 1 and %2daysin jail.
14. In October 2001, Jmmie Gates, a reporter for the Jackson Clarion-Ledger

newspaper, interviewed Lumumba by phone concerning the contempt citation. During the

interview, Lumumba told Gates that Judge Gordon “had the judicid temperament of a

L umumba actualy sarved 1 Y2 daysin the Leske County Jail.
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barbarian.” Thereafter, on October 31, 2001, the Clarion-Ledger published an aticdle which
included the fallowing:
Jackson lawyer Chokwe Lumumba is appeding a contempt charge, saying the
judge who had him jaled has “the judica temperament of a barbarian.”
Ungpologetic for the comments that landed him in hot water, Lumumba sad
Tuesday, “The judge was wrong.”
As a reallt of these events, the Missssppi Bar filed a formd complaint agang Lumumba with
this Court, which was heard by a Complaint Tribuna on April 22, 2003.
5. The Tribuna found Lumumba had violated Rules 3.5(c), 8.4(a), and 8.4(d) of the
Missssppi Rules of Professonad Conduct. The Tribuna determined a public reprimand was
an agppropriate punishment. The Missssppi Bar disagreed and appeded to this Court, claiming
the Tribund erred by failing to find that Lumumba violated Miss. R. Prof’l Conduct 8.2(a), and
further claming that a public reprimand was not the appropriate punishment for Lumumba's
conduct. Instead, the Mississippi Bar wanted Lumumba suspended from the practice of law for
an ungpecified period of time. The Missssppi Bar dated that the length of suspenson would
be left up to this Court to determine. Lumumba cross-gppeded, claming his conduct did not
violate the Missssppi Rules of Professond Conduct, and further claming that he should not
receive a public reprimand.
6. We dlowed the Center for Condtitutional Rights to file an amicus curiae brief, urging
that Lumumba's conduct did not violate the Missssppi Rules of Professona Conduct, and

that Lumumba s conduct is entitled to First Amendment protection.

ANALYSIS



q7. This Court has excdusve jurisdiction over adl matters pertaining to attorney discipling,
and is “the ultimae judge of matter[g] aisng under the Rules of Discipline for the Mississppi
Bar.” Miss. Bar v. Thompson 797 So. 2d 197, 198 (Miss. 2000), quoting Broome v. Miss.
Bar, 603 So. 2d 349, 354 (Miss. 1992). Upon apped this Court reviews the entire record and
the concdusons of the Tribund de novo. Rule 94 of the Rules of Discipline for the
Missssppi Bar; Broome, 603 So. 2d at 353 (citing Steighner v. Miss. State Bar, 548 So. 2d
1294, 1297 (Miss. 1989)). The Court may impose sanctions of either more or less severity
than those imposed by the Complant Tribund, dthough deference may be gven to the
Tribund’s findings because of its opportunity to observe the demeanor and attitude of the
witnesses. 1d. (citing Miss. State Bar v. Strickland, 492 So. 2d 567 (Miss. 1986)). In order
to be subject to discipline, an attorney mugt be shown by clear and convincing evidence to have

violated a rule of professonad conduct. Miss. Bar v. Pels, 708 So. 2d 1372 (Miss. 1998).

T18. For clarity and order, the arguments presented are consolidated into the following three
iSsues:

l. Did Lumumba violate Rules 3.5 and 8.4 of the Mississippi Rules of
Professional Conduct?

. Did Lumumba violate Rule 82 of the Mississippi Rules of
Professonal Conduct?

[11. If Lumumba is found to have violated the Rules of Professional
Conduct, what isthe appropriate punishment?



I. Rules3.5and 8.4 of the Mississippi Rules of Professional Conduct.
T°. We begin with an examination of the record to determine whether, by clear and
convincing evidence, Lumumba violated Rules 3.5 and 8.4 as determined by the Tribund.
Rule3.5
110. Rue 3.5(c) dates that “[a] lawyer sndl not: . . . engage in conduct intended to disrupt
a tribund.” The Tribund unanimoudy found that Lumumbas statement to Judge Gordon about
paying for justice violated this rule. The Tribund adso found that Lumumbas other comments
to Judge Gordon did not violate Rule 3.5, but were “aclose cal.”
11. The Bar says Lumumbas comments to Judge Gordon were abusve and went beyond
advocacy, and tha his conduct was belligerent and theatricd. The Bar directs us to the
comment to Rule 3.5 which states:
The advocate’'s function is to present evidence and agument so that the cause
may be decided according to lav. Refraining from abusive or obstreperous
conduct is a corollary of the advocate's right to speak on behaf of litigants. A
lavyer may sand firm againg abuse by a judge but should avoid reciprocation;
the judge's default is no justification for smilar derdiction by an advocate. An
advocate can present the cause, protect the record for subsequent review and
preserve professiond integrity by patient firmness no less effectivdly than by
belligerence or thestrics.
Miss. R. Prof’| Conduct 3.5 cmt.
12. Lumumba asserts that the Bar did not prove a violation Rule 3.5(c) by clear and
convindng evidence. He says he was merdly trying to make a record for his client, and that

Judge Gordon abruptly stopped him and ordered him from the courtroom. Lumumba further

asserts that his contempt citation is no proof that he disrupted courtroom proceedings for



purposes of bar discipline.

13. The amicus argues that Lumumba did not violate Rule 3.5(c), focusng on theintent
requirement of the rule. Lumumba's intent, they clam, was not to disrupt the proceedings at
dl, but rather to engage the court and to make a record for his client. To substantiate this
pogtion, the amicus directs us to the following testimony provided by Lumumba to the
Tribund:

[W]hat | was saying to the Court is that no, just fining me is not going to
sop me from raising the issues for my client.

And that's the way that | think that we're obligated to practice as lawyers.
.. . [H]eré's a man that's getting ready to face life in prison . . . probably beyond
his life expectancy.

So...onone hand, he's. . . teling me I've got to pay afine. On the other
hand, he's tdling my dlient that he's got to spend life in prison. To me, it's
more important for my client’s interest to be represented, even if I’ve got to pay
the fine And s0 pat of representing my client’s interest is to make sure tha the
appropriate record was to be made.

We were in a dgtuation [w]here not only was the judge denying our
moation, but this was a judge . . . who was doing his best to close us down to get
out of there, without . . . making a record. Even though at one point he relented,
a the end, he was il doing the same thing.

[A]t this point . . . [w]e would have to apped it, and we would have no
further chance to make a record, unless it came back on postconviction [sic],
which is something the Supreme Court has to alow you to do.

[E]ssentidly what | was saying is that usng the contempt power was not
going to be sufficient to stop me from making arecord . . . for my client.

[A] lot of times [gross miscarriages of justice] happen because records
aren't made. . . . A lot of times that happened because people want to do the
comfortable thing with the judge raher than sometimes chdlenge the judge
when the judge iswrong.



[SJometimes the judge doesn’'t understand what you're saying, sometimes
he confuses what you're saying, sometimes he may be mad about something else
and ignoring what you're saying. . . . And so what you do is make sure that you
are heard.

Once you are heard, then . . . more times than not, judges will turn around
and step back and say, well, you know, if you' ve got a reasonable position.

14. Thus, it is clear that Lumumba's entire defense to the claim that he violated Rule 3.5(c),
is his belief that, in order to “make a record,” he had to do what he had to do. We find no
indication that Lumumba serioudy disputes he disrupted the proceedings? Rather, he says that

the disruption was not his intent. The amicus cite us to Matter of Ray, 651 N.W. 2d 727 (Wis.
2002), in which the Court stated:

Although [the accused attorney] interrupted the other attorneys . . . by daing,
Oh, brother,” and “Oh, what crap,” and continued to argue with [the judge] after
he told her that her conduct was inappropriate, the referee found no violation.
Although he found that she had disrupted the tribunal, he could not find
evidence that she had intended such a result. Rather he perceived that she was
frusrated by the entire Stuation and, athough completely in the wrong, did not
violate [Rule 3.5(c)].

Id. at 731, 733.
115. Lumumba's dam tha he fdt he needed to “make a record” is repeated throughout the
briefs presented by Lumumba and the amicus. Lumumba characterizes the statements he made

to Judge Gordon as “an exchange between the Court and Mr. Lumumba on the heels of Mr.

?Theissue of “disrupting the proceedings’ is not addressed by Lumumiba, with the exception of
the following statement from the “ Summary of Argument* of Lumumba s brief; “ The courtroom was
virtudly empty, the legal proceedings were completed and Judge Gordon entertained the diaogue by
remaining on the bench.” The amicus presents no argument or authority on the issue.
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Lumumba's attempt to make a record of the unfairness of the trid . . . .” Citing the comment
to Rule 3.5(c), the amicus says it thisway:

Although ordinaily “[aln advocate can . . . protect the record for subsequent

review . . . by patient firmness’ . . , that was not possble for Mr. Lumumba as the

judge had ordered his remova from the courtroom . . . before he could even try

to protect the record.
The amicus further says that “[any temporary disobedience was judtified under the Rule.”
16. The premise of these arguments is that Lumumba was prepared to present some matter
to Judge Gordon which might be waived or logt unless immediately presented. We decline to
accept this argument.  Lumumba does not revea to us any new issue or argument Judge Gordon
did not dlow hm to present. Indeed, if Lumumba intended to raise some evidentiary or
procedura issue, Judge Gordon would have been obligated to regect the argument unless the
matter was raised at trid. Furthermore, if Lumumba's true purpose was to “protect the record’
by presenting some new issue which could not have been raised a tria, he could easly, and
catanly more thoughtfully, have presented the matter in his written motion. His verbal
agumet a the hearing on his post-triadl motions was solely for the purpose of attempted
persuasion of Judge Gordon, not “making a record.”
f17. The record in this case does not support the position taken by Lumumba. The hearing
which took place on October 17, 2001, began with Lumumba's argument on his motion for
Judge Gordon to recuse.  When the tria court denied the motion, Lumumba announced that he

was ready to proceed with “evidence’ concerning the “dlegations we have made in the motion.”

The trid court then dlowed Lumumba to proffer expected tesimony and evidence regarding



problems Lumumba perceived with some of the jurors. Lumumba's proffer spanned severa
pages of transcript, uninterrupted.

118. When Lumumba finished, the court requested case authority, but Lumumba had none.
The court then dlowed the State to respond, after which Lumumba was dlowed an
uninterrupted rebuttal. Thereafter, a short discusson took place and the court then alowed
Lumumba to present till another rebuttal.

119. At the concluson of the presentation by counsd, the trial court denied the motion,
consuming five pages of transcript explaining his reasoning.  Things went downhill from there.
It was then that the following took place:

MR. LUMUMBA: | have another application here, Judge. The Court has denied
my right to cdl the jurors in order to tak about the outsde influences. What |
would do at this time is make an gpplicaion for a continuance of this motion for
a new trid and for ingtructions to the prosecutor to provide me with the location
and addresses of two people who have to do with some of the outsde influences,
and, theré's no rule prohibiting them from testifying as to whether people know
them, and, it's redly no rule prohibiting a juror from testifying whether they
know people, even after the verdict.

But, in any event, one would be Eric Freeman, and, the other one would
be who is, interestingly enough, no longer in jal as we found out, and secondly
would be Mr. Britt. So, we would be requesting that we get this information and
that the hearing be continued for a sufficent amount of time for us to bring
these witnesses forward to see if, in fact, as we have dleged, they have
information which is hdpful to the determination of this motion or any other
motion which might be properly brought under the context of this motion for a
new trid.

THE COURT: | am going to overrule your motion. There must be some findity
to these cases. What that is, it appears to me to be entirdy a fishing matter, so
the final order of this Court is your motion for anew trid is overruled.

MR. LUMUMBA: Widll, Judge this—



THE COURT: No additiond hearing will be heard regarding your maotion for
new trid.

MR. LUMUMBA: Just for the record, Your Honor, it's a little more -- it's a
little less than a fishing expedition . . . In fact it is very focused and direct. But,
the Court’s resolution of the motion is not to be unexpected, given the Court’s
demeanor during the entire trid.

THE COURT: What do you mean by that?

MR. LUMUMBA: What | mean is that the Court didn't handle the trid fairly, is
not handling the motion fairly.

THE COURT: Wsél, you make it very difficult to work with, Mr. Lumumba. |
think | gave you a far trid, and, certainly, anything that |1 did before the jury,
nothing thet | did -

MR. LUMUMBA: W, let me say this Judge.

THE COURT: Just aminute, now. I'm --

MR. LUMUMBA: | have --

THE COURT: You just --

MR. LUMUMBA: -- another --

THE COURT: -- wait just aminute.

MR. LUMUMBA: | have another --

THE COURT: I'm the Judge of this Court --

MR. LUMUMBA: | have another issue. | just want you to know | have another
issue.

THE COURT: | want you to know this hearing is now over with and --

MR.LUMUMBA: Canl ask —

10



THE COURT: And therewill be nothing else to be made of record.

MR. LUMUMBA: Can | address another issue? You don’'t want to hear
it? You don’'t want the Court to hear it? It's another issue. It's not what
wetalked about.

THE COURT: All right. Go ahead.

MR. LUMUMBA: And, what I’'m doing is offering this to you, so you can,
perhaps, get along better with other lawyersin the future.

THE COURT: Weéll, don’'t you worry about --

MR. LUMUMBA: Okay. Can| finish?

THE COURT: -- how | get dong with lawyers.

MR. LUMUMBA: Canl| finish, please?

THE COURT: You worry about how you get dong with Courts.
MR. LUMUMBA: Canl| finigh, please?

THE COURT: No.

MR. LUMUMBA: Judge --

THE COURT: Remove him from the Courtroom.

MR. LUMUMBA: Areyou going to have --

THE COURT: | am going to have you removed --

MR. LUMUMBA: -- your henchmen throw me out, Judge?
THE COURT: Until you show some respect to the Court --
MR. LUMUMBA: I'm trying to show you some respect.

THE COURT: Will you remove him from the Courtroom?

11



MR. LUMUMBA: That's the way you've handled it the whole Court. 1I'm
proud to bethrown out of your Courtroom.

THE COURT: All right. Just a minute. That will cost you three hundred dollars,
Mr. Lumumba. Now if you want to continue -

MR. LUMUMBA: Look, Judge, if we've got to pay for justice around here,
| will pay for --

THE COURT: -- | will exercise my discretion --
MR. LUMUMBA: --judtice.
THE COURT: -- regarding ajail sentence.

MR. LUMUMBA: |’'ve paid other judges to try to get justice, pay you, too,
if that’swhat is necessary.

THE COURT: It will cost you $500.00. You will serve three days in the County
Jal. Youwill gart serving it immediately, for contempt of Court.

MR. LUMUMBA: No problem. Are you going to feed me? | can't get my bag?

THE COURT: Courtisin recess.
(Emphasis added).
120. A caeful review of this transcript dealy reveds that the “issue” Lumumba wanted to
rase did not relate to his dient at dl, but rather was Lumumba's advice on how Judge Gordon
could “get dong better with other lawyers in the future” The balance of the transcript spesks
for itdf. The result of Lumumbas conduct was a fine and contempt of court order to serve
time in jal. Then, in his tesimony before the Tribund, Lumumba dated that “just fining me
is not going to stop me from raisng the issues for my dient” We dso find that Lumumba's

gatements to the trid judge regarding paying off judges were intended to disrupt, and in fact
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did disrupt, the court proceedings.

921. Since it is gaingly obvious that Lumumbas conduct violated Rule 3.5(c), it isequdly
as obvious to conclude that his conduct also violated Section (d) of Rule 3.5. Rule 3.5(q)
states that “[a lawyer shdl not seek to influence a judge, juror, prospective juror or other
offidd by means prohibited by law.” When Judge Gordon asked to have Lumumba removed
from the courtroom, Lumumba stated “[t]het’s the way you've handled it the whole Court. 1I'm
proud to be thrown out of your Courtroom.” (emphasis added). Then, when Judge Gordon
advised Lumumba that he would immediatdy begin serving three days in the county jal for
contempt of court, Lumumba tauntingly said, “[njo problem. Are you going to feed me? | can't
get my bag? While these comments are abusive and disruptive, they are also evidence the fact
tha Lumumba was purposefully atempting to exert influence over Judge Gordon through
intimidation. Lumumbas menacing, beligerent attitude was an unmistekable atempt to “bully”
Judge Gordon into meking decidons that were in accordance with Lumumbdas ultimate
intentions.  Further, when Lumumba remarked that he was “proud to be thrown out of your
courtroom,” this was an unambiguous, open admisson of Lumumbas lack of respect for Judge
Gordon aswell as thejudiciary asawhole.

Rule 8.4

922. The Tribund was correct in finding that Lumumba's conduct aso violated Rule 84. The
Missssppi Rules of Professond Conduct 84 dates “[i]t is professona misconduct for a
lavyer to: (4) violate or attempt to violate the rules of professonad conduct . . . (d) engage in

conduct that is prgudicid to the adminidration of judice . . ..” When this Court reviews a

13



disciplinay action from the Complaint Tribund, the evidence is examined de novo. Rule 94
of the Rules of Disdipline for the Missssippi Bar; Broome v. Miss. Bar, 603 So. 2d 349, 353
(Miss. 1992) (ating Steighner v. Miss. State Bar, 548 So. 2d 1294, 1297 (Miss. 1989)).
Therefore, we must examine the entire record de novo and consider al of Lumumba's conduct
and satements to determine if Lumumba violated Rule 84. It is very apparent that al of
Lumumba's statements, those made in the courtroom and those to the Clarion -Ledger, are
prgudicid to the adminidraion of justice and indicates conduct which is connected to judicid
proceedings.

723. The United States Supreme Court has held that conduct prejudicia to the adminigtration

of judice is synonymous with “‘conduct unbecoming a member of the bar’ [or] conduct
contrary to professond standards that shows an unfitness to discharge continuing obligations
to dients or the courts.” In re Snyder, 472 U.S. 634, 645, 105 S. Ct. 2874, 86 L. Ed. 2d 504
(1985). See also Rogers v. Miss. Bar, 731 So. 2d 1158, 1170 (Miss. 1999) Similarly, the
Ffth Circuit, in holding that Rule 8.4(d) was neither overly broad or vague, found that the
Rules agpplication was condgent with the “[sJtate’s primary concern ... the obligation of
lawvyers in their ques-officid capacity as assstants to the court.” Howell v. State Bar of
Texas, 843 F.2d 205, 207 (5th Cir. 1988). The Rule was agpplied in the context of preventing
conduct which is detrimentd to “the trid of cases in the court and their judicial determination

and dispostion by orderly procedure, under rules of law and putting of the judgment into

effect.” Id. Misdssppi’s gpplication of the rule is consgtent with that adopted in Howell.
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Id. Likewise, the comment to Rule 84 daes tha “a lavyer should be professondly
answverable only for offenses that indicate lack of those characteristics relevant to law
practice” Furthermore, our case law further indicates that conduct which is prgudicia to the
adminigration of judtice is that conduct which is connected to judicid proceedings. Rogers,
731 So. 2d a 1170. (emphesis added). There can be no doubt tha Lumumba mede this
comment to a reporter knowing that it was in direct response to the reporter’s question about
the Payton case and specificaly about Judge Gordon. Also, Lumumba appeded his contempt
of court, fine and jal time which was affirmed by the Court of Appeds. He appeded this bar
case to our Court. Additionally, he appealed his client Payton's case where this conduct
occurred. This Court reversed and remanded Payton’s case to the tria court and Judge Gordon,
the very judge to whom Lumumba had made so many derogatory comments. We find that this
was conduct directly related to or connected to a judicia proceeding or having a pregudicia
effect thereon. See Rogers, at 1170 and Byrd v. Miss. Bar, 826 So. 2d 1249, 1253 (Miss.
2002).

24. Lumumbas dStaement and behavior in the courtroom directly affected thejudicid
proceeding. With regard to Rule 3.5(c), Lumumbas statement about “paying for justice” the
fact that Lumumba tried to give Judge Gordon advice on “how to get aong better with other
lavyers in the future” and his satement about how the judge was going to have his “henchmen”
throw hm out cdealy disrupted judicid proceedings. Henchmen are defined as “a paliticd

follower giving active support; an unscrupulous often violent member of a gang.” Webster's
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Third New Internationd Dictionary 1056 (1986).  Thus, the use of the word henchmen by
Lumumba was disrespectful, extremey inappropriate, and nothing less than an attempt to
inimidate Judge Gordon.  Furthermore, Lumumba's satements were clearly made in the
course of the proceedings and directly affected the judicid proceedings. While the hearing
was being concluded, the case was proceeding for “judicial determination and dispostion” and
ultimate determination on appeal by this Court. Howell, 843 F.2d 207. Besides, it was
Lumumbas dam of having another “issue” to argue tha convinced Judge Gordon to alow
Lumumba to continue. Thus, for argument purposes, even if the hearing had been concluded,
which it was not, Judge Gordon clearly reopened the proceedings supposedly so that Lumumba
could raise another legd issle.  However, as the record reveals, this clam was instead a
subterfuge, as Lumumba never argued a new legd issue but rather launched into another
insUlting comment towards Judge Gordon. The entire episode was transcribed on the record
by the officd court reporter. Since this Court reviews the whole record de novo, this
datement about “paying for justice’and al his other conduct and statements made in the
courtroom cdlearly violated Rule 8.4(d) in that it was prgudicid to the adminidration of justice
and indicated alack of those characteristics relevant to law practice.  1125. Lumumba also
violated Rule 8.4(d) when he made the “barbarian” comment to the Clarion-Ledger. This
“barbarian” comment was dmply one of many ingppropriate Statements that Lumumba made
during the course of these proceedings. Even though this statement was made after the trid,
it was a matter connected to a judicid proceeding which was ongoing and continuing towards
determination and disposition, ultimatdy concluding on appeal to this Court. Rogers, 731 So.
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2d a 1170. Also, as stated previoudy, the comments to Rule 8.4(d) state that offenses that
indicate a lack of those chaacteristics rdevant to law practice is prgudicia to the
adminigration of judice  The “barbarian” comment definitely indicates a lack of those
characterigtics rdevant to the practice of lav and was directly related and connected to the
judicid proceeding. This comment is definitdly conduct unbecoming a member of the bar and
conduct contrary to professona standards that shows an unfitness to discharge continuing
obligations to clients or the courts which the Supreme Court holds as synonymous to conduct
that is prgudicial to the adminisration of justice. Therefore, the “barbarian” comment made
to the Clarion-Ledger clearly violated Rule 8.4(d).

926. Lumumbas conduct and statements in the courtroom are not protected by theFirst
Amendment and he may be sanctioned under Rule 8.4. The mgority of state and federd courts
have found Firs Amendmert protection arguments unpersuasve because the dat€'s interest
is in protecting and defending its public officids and in maintaining a respect for the judiciary.
See Charles W. Wolfram, Modern Legal Ethics, § 11.3.2, a 602-03 (1986). An attorney may
not “seek refuge within his own Firs Amendment right of free speech to fill a courtroom with
a litany of speculative accusations and insults” United States v. Cooper, 872 F.2d 1, 3 (1% Cir.
1989). The basic legd reasoning in support of this podtion is “[lJavyers are officers of the
Court and, as such, may legitimatedly be subject to ethica precepts that keep them from
engaging in what otherwise might be conditutionaly protected speech.” Gentile v. State Bar

of Nevada, 501 U.S. 1030, 1081-82 (1991)(O’Connor, J., concurring). We agree. It is a
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privilege to practice law, and the principle here is that we give up many rights ordinary citizens
have in order to be practicing lawyers.  As officers of the Court we are required to behave in
accordance to certain high standards. Lumumba has the same obligation as do dl lawyers. If
he had problems with Judge Gordon, there are mechanisms in place which he is required to
follow to address his concerns, rather than do so in the manner he did here.

927. Likewise, Lumumba's statement that Judge Gordon has the “judicid temperament of
a barbarian” is not protected by the Firs Amendment, and he can be sanctioned for meking it
under Rue 8.4. In the case of In re Holtzman, 577 N.E.2d 30 (N.Y. 1990), an attorney
rdleased to the media spedific dlegations of improper judicial conduct and the court rejected
the Firds Amendment chdlenge. In the case sub judice, by Lumumba dating directly to the
media that Judge Gordon has “the judicid temperament of a barbarian,” he directly attacks
Judge Gordon's qudifications, his impartidity, the Circuit Court of Leske County and the
entire judicid sysem. The datement made was clealy “commented” to the Payton case.
Rogers, 731 So. 2d at 1170. The term barbarian is defined as “believed to be inferior to one's
owvn’, “lacking refinement, learning, artistic or literary culture’, “a savage’, “marked by a
tendency toward brutdity, violence, or lawlessness but sometime displaying a rough vigor or
vitdity, a race which possesses nether virtue nor humanity.”  Webster's Third New
Internationd Dictionary 174 (1986) (emphass added). Thus, here, the attack is against the
entire judicid system and society as a whole.  Lumumba knowingly discussed this issue and
made his comments to the media with full knowledge that they were looking for a headline.

While Lumumba was apparently unconcerned with his statement to the media, one of his law
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partners obvioudy was so concerned that he attempted to clarify the statement to the reporter
on Lumumbas behdf. In the case of In Re Holtzman, the court hdd that “[p]rofessional
misconduct, athough it may directly affect an individud, is not punished for the benefit of the
affected person; the wrong is agang society as a whole, the preservation of a fair, impatia
judicid system, and the system of judtice as it has evolved for generations” 577 N.E.2d at 34.
The court aso held that
the issue raised when an attorney makes public a fase accusation of wrongdoing
by a Judge is not whether the target of the fase attack has been harmed in
reputation; the issue is whether that criticism adversely affects the
adminigtration of justice and adversely reflects on the attorney’s judgment and,
consequentidly, her ability to practice law.
I d.
728. As dated above, Lumumbas daement to the Clarion-Ledger clearly affected the
adminigration of jusice and adso adversdy reflected on his judgment and ability to practice
lav. The Court, in determining whether the Firds Amendment provided protection for this
attorney, used an objective standard. 1d. “In order to adequately protect the public interest and
mantan the integrity of the judicid sysem, there mugt be an objective standard of what a
reasonable attorney would do in similar circumstances” |1d. Lumumbas course of conduct
cdealy sidfies this standard and therefore is not protected by the Firs Amendment. Since
Lumumba is not protected by the Firs Amendment, this Court can and will sanction him for

making the “barbarian” statement to the Clarion-Ledger under Rule 8.4.

II. Did Lumumba violate Rule 8.2(a)?

19



129. Rude 8.2(a) prohibits a lavyer from meking a statement that the lawyer knows to be
fdse or with reckless disegard as to its truth or fagty concerming the qudifications or
integrity of a judge As mentioned previoudy, our review of this issue is de novo, and
accordingly, we make findings of fact as well as conclusions of law. It is readily apparent that
dl of Lumumbas statements were, in fact, made with wilfu, reckless disregard as to their truth
concerning Judge Gordon's quaifications and integrity as ajudge.

130. Since the applicable standard of review is de novo, this Court is not restricted to the
gpecific issues presented on apped, but instead, may review any and al charges aganst
Lumumba regarding the entirety of Lumumbas comments in this disciplinary proceeding.
Lumumba s statement to Judge Gordon that “1’ve paid other judges to try to get justice, pay you
too if it's necessary,” was a direct attack on the character and integrity of Judge Gordon. It is
clearly a direct indnudion that Judge Gordon, among other things is dishonedt, requiring
payment by Lumumba in order for justice to be had in the circuit court. “Integrity,”is defined
as “an uncompromising adherence to a code of mora, artistic, or other values, avoidance of
deception; the qudity or state of being undivided” Webster’'s Third New International
Dictionary 1174 (1986). Lumumba's comment suggests that justice has been for sde before
in other courts and that he had bought and pad for it. He inferred that if it was for sde by
Judge Gordon he would buy judtice agan. By expresdy dating that payment for justice was
a feasble option, Lumumba unequivocdly and recklesdy undermined Judge Gordon's judicid
integrity or his mora code, &bility to be unimpared, or impatid. The repeated similar

dlegations of buying justice in severd different courts suggests that Lumumba keeps a $100
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bill specificdly for the purpose of theatricaly demongrating “paying for justice’” when the
opportunity presents itsdf.

31. Lumumba made numerous additiond comments during the course of proceedings that
conditute a ocontinuing, wilfu, reckless disregard as to ther truth or fasty concerning the
qudifications or integrity of a Judge Gordon. For example, when Judge Gordon denied his
motion for a new trid, he said “[w]hat | mean is that the Court didn’t handle the trial fairly,
is not handling the motion farly.” (emphass added.). It is undisputed that farness is an
imputed qudification for a judge, and by specificaly sating otherwise in open court, Lumumba
contemptuoudy attacked Judge Gordon's qudifications. Lumumba then clamed to desre to
rase another legd issue but ingtead attempted to offer Judge Gordon advice on “how to get
dong better with other lawyers in the future” and when Judge Gordon asked to have him
removed from the courtroom, Lumumba asked if the judge was going to have his “henchmen’
throw him out.

132.  Lumumbas aforementioned “barbaria’” comment dso fdls under the purview ad
meaning of Rule 8.2. As mentioned previoudy, a “barbarian” is defined as “lacking refinement,
gentleness, leaning; tendency towards brutaity, violence or lawlessness” Webster's Third
New Internationd Dictionary p.174, 1986. Quite obvioudy, avering that Judge Gordon's
temperament was like that of a barbarian, Lumumba wilfully and knowingly undermined the
presumed integrity and qudifications of Judge Gordon. It would be impossible to have a
steadfast adherence to a mord code, be unimpaired, and undivided, while dso being a fierce,

bruta, or crud person. Even though being cdled a barbarian may not a firs glance infer
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dishonesty, it undenigbly evinces distrust as to Judge Gordon’'s integrity as wel as his
qudificaions as a judge. To suggest otherwise, is an intolerable miscarriage of justice as wdll
as condonation that incites continued patterns of egregious disrespect by some lawyers for the
judiciary. Lumumba s statements and conduct clearly violated Rule 8.2.

133.  Lumumbdas conduct and statements in the courtroom are not protected by the First
Amendment and he may be sanctioned under Rule 8.2. In Florida Bar v. Ray, 797 So. 2d 556
(Fla 2001), the ocourt addressed conduct that violaed Rule 4-8.2(a)° of the Rules of
Professonal Conduct and whether or not the Firsst Amendment provided any protection. The
court followed a long line of precedent cases, induding the Holtzman case, which held that
attorney misconduct is not protected under the Firss Amendment because the conduct was not
founded on the objectively reasonable attorney standard. 1d. (dting In re Holtzman, 577 N.E.
2d 30 (N.Y.1990)). In Ray, an atorney released letters to the media that were fase dlegations
of misconduct that questioned the integrity of an immigration judge. Id. The Horida court
hed that “ethicd rules that prohibit attorneys from making statements impugning the integrity
of judges are not to protect judges from unpleasant or unsavory criticism. Rather, such rules
are desgned to preserve public confidence in the farness and impartidity of our system of
judice” 1d. at 558-59. The court further stated that

[b]ecause members of the Bar are viewed by the public as having unique ingghts
into the judicd system, the sat€'s compdling interest in preserving public
confidence in the judiciary supports applying a different standard than that

3 Rule 4-8.2(a) of the Florida Rules of Professional Conduct is exactly the same as Rule 8.2(a)
of the Missssppi Rules of Professond Conduct.
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goplicable in defamation cases. For this reason, we, like many other courts,

conclude that in attorney disciplinary proceedings under rule 4-8.2(a), the

standard to be applied is whether the attorney had an objectively reasonable

factua bass for making the satements.
Id. Lumumbas actions and datements are clearly not those of a reasonable, objective
atorney, and as such, are not protected by the Fird Amendment so accordingly, they are
sanctionable.

I1l. What isthe appropriate sanction for Lumumba’s conduct?
134. The Complant Tribund ordered a public reprimand. The Missssppi Bar has appeded
that decison, seeking a more severe punishment. In measuring the appropriateness of
punishment of an attorney for violation of the rules of professona conduct, we look at (1) the
nature of the conduct involved; (2) the need to deter Imilar misconduct; (3) the preservation
of the dignity and reputation of the professon; (4) the protection of the public; and (5) the
sanctions imposed in dmilar cases. See Miss. Bar v. Alexander, 669 So. 2d 40, 42 (Miss.
1996) (citing Miss. Bar v. Attorney R., 649 So. 2d 820, 824-25 (Miss. 1995). Nature
of the conduct involved.
135. A review of the transcript leaves no reasonable doubt that Lumumba chose truculent
language for the purpose of inciting anger. Such tactics are perhaps arguably understandable
a times in the cross examingtion of a witness, but are never appropriste when addressing a
court. Lumumba's duty was to his client, not to his own need to test the trid judge in a verba

battle over whether or not the trial court had been fair, and whether the trial court needed

indruction in how best to get dong with other lawyers among other inappropriate comments.
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Under the guise of “protecting the record,” Lumumba abandoned his client to pursue his own
interests.  To compound his ingppropriate motive, he chose language clearly outside the bounds
of reasonable, respectful advocacy, regardless of his purpose. Furthermore, his “barbarian”
comment to the Clarion-Ledger attacked the integrity of the Judge and the judiciary as a
whole.

The need to deter similar misconduct.
136. This Court cannot abide conduct caculated to disrupt a tribunal and which impliestha
justice can be bought and sold. Were we to overlook Lumumba's conduct, we have no doubt
other members of the Bar would be encouraged to exhibit less respect for the courts. If
higory teaches us anything in this respect, it is tha our judica sysem cannot function
properly where there exists a pervasve lack of respect for the courts and judges. An attorney
need not persondly like or respect a judge or judtice, but when communicating with the court,
the attorney is required to show respect for the position and ingtitution.

The preservation of the dignity and reputation of the profession.
137.  No more need be sad than has aready been said above regarding the need to deter
smilar conduct.

The protection of the public.
138. Our falure to properly condemn Lumumbas conduct would result in the understandable
perception that his conduct is acceptable. That, of course, would lead inescapably to others
engaging in gmilar conduct, thereby compromisng the cases of ther cients The public is

entitled to know that when lawyers engage in such conduct, their clients are not well served.
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The sanctionsimposed in similar cases.

139. Other than a previous case involving smilar conduct by Lumumba, for which hewas
disciplined and one other reported case for which he was not sanctioned we know of no other
case decided by this Court where an attorney has addressed a trial court in the manner as
digespectful and insuting as here. However, the Bar cites numerous cases in other
jurisdictions in which attorneys have been disbarred, suspended and reprimanded for smilar
conduct. For example, in United States District Court for Eastern District of Washington
v. Sandlin, 12 F.3d 861 (9th Cir. 1993), an attorney was suspended from the practice of law
for ax months for making fase statements about a trid judge in reckless disregard for their
truth. Moreover, in Comm. on Legal Ethics v. Farber, 408 SE.2d 274 (W. Va. 1991), a
lavyer was given a threemonth suspenson for three separate counts of misconduct and
indefinite suspension (pending proof of emotional and psychologica sability) because he had
a “patern and practice’ of lashing a judges with reckless accusations. The attorney
misrepresented facts in a motion to disqudify a dreuit judge and made dlegations against that
judge to a specia prosecutor and again fasdy accused the circuit judge of crimind acts.  1d.
Also, in Bar Ass'n of Greater Cleveland v. Carlin, 423 N.E.2d 477 (Ohio 1981), an attorney
was suspended from the practice of law for one (1) year for persistently responding to court
ruings with statements of disbelief, profanity, obscenity, disparagement of the judge and other
manifestations of disrespect and discourtesy.

140. Inthe case of In re Evans, 801 F.2d 703 (4th Cir. 1986), a lawyer was disbarred from
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the practice of law for reasserting charges agangt a judge, without investigating. The Fourth
Circuit stated that the “falure to investigate, coupled with his unreenting reassartion of the
charges . . . convincingly demonstrates his lack of integrity and fitness to practice law.” Id. at
706. Also, in In re Palmisano, 70 F.3d 483 (7th Cir. 1995), which was a reciprocal discipline
case where Pamisano was disbarred in lllinois for making blameess accusations of crime, and
lessr wrongs againg judges, the Seventh Circuit stated that federal courts “are no more
willing to tolerate repeated, fase, mdidous accusations of judicia dishonesty than are dtate
courts” 1d. at 488. Likewise in People ex. rel. Chicago Bar Assn v. Metzen, 125 N.E. 734
(N, 1919), the court disbarred an attorney who brought suit againgt a trial judge for damages
on account of his ruling and prepared newspaper articles gaining publicity for his suit. When
a lawvyer repeatedly made grosdy disrespectful alegations againg a judge, he was subsequently
disbarred from the practice of law. In re Whiteside, 386 F.2d 805 (2d Cir. 1967). Finally, in
State ex rel. Nebraska State Bar Ass'n v. Michaelis 316 N.W.2d 46 (Neb. 1982), cert.
denied and appeal dismissed, 459 U.S. 804, 103 S. Ct. 27, 74 L.Ed.2d 42 (1982), an attorney
was disbarred when, while at a hearing on charges of meking unfounded alegations against
judges, continued his attacks, and aso attacked the deciding court just prior to its decision.
These cases are exemplay of a federd and dtate judiciary that refuses to condone or even
entertain conduct by attorneysthat is unprofessond or unethical.

41. We have dso recognized as an important factor prior disciplinary sanctions againgt an

attorney. See Terrell v. Miss. Bar, 662 So. 2d 586, 592-93 (Miss. 1995); The Miss. Bar v.
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Hall, 612 So. 2d 1075, 1077 (Miss. 1992); Haimes v. Miss. Bar, 601 So. 2d 851, 853 (Miss.
1992); Culpepper v. Miss. Bar, 588 So. 2d 413, 421 (Miss. 1991). In that regard, we are
informed by the Bar that
(1) Mr. Lumumba had previoudy been found in contempt of Court twice in
Michigan and once in New York because of actions he took while acting as trid
counse for separate, unrelated dients, though Mr. Lumumba tedtified the
Michigan contempt citations were subsequently reversed on apped; He had
previoudy been issued an Informd Admonition by the Missssppi Bar's
Committee on Professond Responsbility in Docket No. 97-73-1; and Mr.
Lumumba was adso issued a Public Reprimand by the Bar’'s Committee on
Professonad Responsbility on April 13, 2000 in Docket No. 99-208-1 when
he was found to have violated the provisons of Rules 3.5(c) and 8.4(a, d and e),
MRPC, for behavior smilar to the conduct involved in the instant proceeding.
42. The Bar reasons that a public reprimand is insufficdent, pointing out that Lumumba
received a public reprimand for engaging in very dmilar conduct in the previoudy cited case,
and has now repeated the offense, demondrating the insufficency of that sanction. We agree.
143.  Lumumbas conduct, in the case sub judice, as wdl as his extendve history of amilar
misconduct, most assuredly condiitutes seriad  misconduct. Lumumba has continued to
demongrate to the courts of this state, as wdl as the courts of Michigan and New York, tha
he does not respect the courts, judges, or justices All of his conduct and actions, whether
viewed as a whole or in part, unabashedly violate Rules 3.5, 8.2, and 8.4 of the Mississppi
Rules of Professond Conduct. Here, the dissenting member of the Tribuna was absolutely
correct in gdding tha Lumumba showed “indifference to his legd obligation to conduct

himsdf in a professond manner.”” The dissenting member aso noted, quite accurady, that

a public reprimand would neither adequately demondtrate that this type of behavior will not be
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tolerated, nor sarve a aufficient deterrent for Lumumba.  Also, as shown by his serid, willful
misconduct, a public reprimand will not serve as a deterrent for Lumumba

144. Lumumbas flagrant refusa and sdf-imposed immunity to the authority of thejudicary,
fdlow members of the Bar, and the legd community as a whole is intolerable. One need only
look a Lumumbas amogt identica behavior in Glover v. Jackson State University, 755 So.
2d 395 (Miss. 2000), to observe that Lumumbas conduct is a continuing pattern of conduct
regardiess of the presding trid judge. Lumumbas comments there caused the learned circuit
judge to declare a mistrial in order for justice to prevail. In Glover, we note that he amilarly
treated a Hinds County Circuit Court judge who was African American in like fashion as he did
Judge Gordon, refearring to the trid judge as “unfar and biased”, and daing further, “[y]ou
know Judge, you have a sdective memory, but, snce you don't seem to be lisening anyway,
I'm going to stop taking.” Lumumba made other quotes to the extent that the judge findly
remarked on the record that in “mogt courts in this country most judges would have found him
[Lumumba] in contempt.” He [Lumumba] said | was “dumb.” The tria judge also remarked
that, “[i]n the five years that I've presided in trids and heard motions and everything else, no
other lawyer has ever talked to me the way you have talked to me today, Mr. Lumumba.”
(emphasis added). Showing remarkable restraint, the trid judge nonetheless, did not hold
Lumumba in contempt. Instead, the judge believed Lumumbas conduct to be so ingppropriate
that he was forced to declare a midrid and recuse himsdf from the case. 1d. a 402-03. This
behavior caused extreme hardship upon the parties, especidly the defendants who did not want

a migrid. Thus, we clearly see that the issue in the case a bar is a continuing wilful pattern
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of unprofessonad conduct by Lumumba againg any judge or court, regardless of race or
gender, wherein Lumumba finds himsdlf at odds with thet judge’ s rulings.
CONCLUSION

145.  After thorough review of this record and considering all necessary analyss of the
criteria set out in Miss. Bar v. Inserra, 855 So. 2d 447, 450 (Miss. 2003), and other factors
st out herein, we conclude that it is apparent that Lumumba needs a more severe punishment
than a public reprimand. To do less would be inequitable and in our view not prohibit or
persuade Lumumba from engaging in dmilar conduct towards our trid judge in the future. For
the violations of Rules 3.5, 8.2, and 8.4, Lumumba is suspended from the practice of law for
gx months and untl he retakes and passes the Ethics portion of the Missssppi Bar
Examination, fined in the amount of $1000, and required to pay all costs accrued by the Bar
and cogts taxed in this appedl.

6. CHOKWE LUMUMBA IS SUSPENDED FROM THE PRACTICE OF LAW FOR
SIX MONTHS AND UNTIL HE RE-TAKES AND PASSES THE ETHICS PORTION OF

THE MISSISSIPPI BAR EXAMINATION, FINED $1,000 WHICH ISDUE AND PAYABLE
TOTHECLERKOFTHISCOURTWITHIN 30 DAY S, AND PAY COSTS OF THISAPPEAL.

WALLERAND COBB, P.JJ.,EASLEY, CARLSON AND RANDOL PH, JJ.,CONCUR.
GRAVES, J., DISSENTS WITH SEPARATE WRITTEN OPINION. DICKINSON, J.,
CONCURSIN PART AND DISSENTS IN PART WITH SEPARATE WRITTEN OPINION.
DIAZ, J., NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:

147. My dissnt from the mgority is threefold.  First, | disagree with the mgority’s

decison that Chokwe Lumumba's conduct during the post-tridl hearing violated Rule 8.2(a)
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of the Missssppi Rules of Professonal Conduct. Rule 82(a) seeks to sanction statements
of fact, not mere opinions which do litle to attack the qualifications or integrity of a judge.
Second, | disagree with the mgority’s decison that Lumumba's statements to the Clarion -
Ledger violated Rule 8.4(d). While Lumumbas satements to the press do not necessarily
warrant Firss Amendment protection, those statements, standing alone, are not violative of Rule
8.4(d). Lasly, | disagree with the severity of the sanction imposed by the mgority. The
maority offers litle substance to suggest that Lumumbas violaions of the rules warrant a
suspension of sx months from the practice of law and a fine of $1,000 plus costs. Under the
facts before us, this is an extreme and draconian sanction which is not proportiona to the
particular offenses. Because of this, | am forced to respectfully dissent.
Violation of Rule 8.2(a)

148. The mgority holds that Lumumba's statements made during the course of the post-trial
hearing violated Rule 8.2 of the Missssppi Rules of Professonad Conduct. As the mgority
correctly points out, Rule 8.2(a) prohibits a lawvyer from meking a datement that the lawyer
knows to be fdse or with reckless dissegad as to its truth or fasty concerning the
qudifictions or integrity of a judge. In support of its finding that Lumumba violated Rule
8.2(a), the mgority turns to Lumumba's statement, “I’ve paid other judges to try to get justice,
pay you too if it's necessary.” The mgority contends that this comment attacked the character
of the trid judge as well as undermined his integrity. The mgority dso finds that other
datements Lumumba made on the record come within the auspices of Rule 8.2(a), including:

Lumumbas  “What | mean is that the Court didn't handle the trid fairly, is not
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handling the mation fairly.”

Lumumba “And what I’'m doing is offering this to you, so you can, perhaps, get
aong better with other lawvyersin the future.”

149. While the above datements are irresponsble and unbefitting a member of the Bar, |
cannot agree that these tatements are sanctionable under Rule 8.2(a). Rule 8.2(a) deds with
those statements of fact, not just mere opinions, which attack the qudifications or integrity
of a judge. Conddering the substance of the rule, the mgority’s holding is very problematic.
150. It canot be edablished that any of Lumumbds statements made during the hearing
qudify as datements of fact which would be sanctionable under Rule 8.2(a).  Instead,
Lumumbas datement that the “Court didn't handle the trid fairly,” is his raw and unedited
opinion concerning the events of the trid. Lumumbas statement about “getting along better
with other lawyers in the future” is dso completedly devoid of any factud predicate.
Generdly, a statement of fact is of a matter whose truth can be objectively determined. There
is no objective manner to assess the truthfulness of any statement Lumumba made during the
pogt-trid hearing.

151. Rue 8.2(a) contains an actual malice standard which seemingly tracks the standard for
defamation of a public figure. Where the defamed paty is a public figure, such a paty is
prohibited from recovering damages unless that party proves that the statement was made with
actual mdice — tha is, with knowledge that it was fadse or with reckless disregard of whether

it was fdse or not. Curtis Publishing Co. v. Butts, 388 U.S. 130, 164, 87 S.Ct. 1975, 1996,

18 L.Ed.2d 1094 (1967); New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11

31



L.Ed.2d 686 (1964); Blake v. Gannett Co., 529 So.2d 595, 600-01 (Miss. 1988). However,
in the indant action, Lumumba's words on ther face were neither defamatory, nor violative of
Rue 8.2(a) conddering that no dtatement of fact (aleged or otherwise) was ever published
concerning the trid judge's qudifications or integrity. Thus, | am compelled to dissent from
the mgority’ s holding that Lumumba s statements violated Rule 8.2(a).

Violation of Rule 8.4(d)
152. The mgority holds that Lumumbas dtatement to the Clarion-Ledger violated Rule
8.4(d). Lumumba was quoted as saying, “[Judge Gordon] has the judicid temperament of a
barbarian.” Rule 8.4(d) provides that it is professona misconduct for a lawvyer to engage in
conduct that is prgudicid to the adminigtration of justice.
153. Fird, a the time Lumumba made the statement to the press, the case which brought
Lumumba before the trid judge (in a representative capacity) was over. Lumumba's statements
to the press were not prgudicid to the adminigtration of justice in that no judicia proceeding
was ongoing. The pod-trial hearing was conducted on October 17, 2001, and the Clarion-
Ledger atide was published on October 31, 2001. Given the span of approximately two
weeks, it is dfficlt to conclude that Lumumbas dStaements to the press in some way
adversdy affected the legd rights or interests of his client or the State. Inasmuch as the post-
trid hearing had concluded prior to Lumumba s statements to the press, | cannot agree with the
mgority that his satements to the press were prgudicid to the adminidration of justice. Y54.

Second, the substance of Lumumbds dtatements rises only to the leve of politica

hyperbole and lacks auffident quditative vaue to conditute a violation under Rule 8.4(d).
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Lumumbas assertion that the trial judge possessed the “judicid temperament of a barbarian”
is just an opinion. There is absolutely no quditative means available to determine whether an
individua possesses the “temperament of a barbarian.” Instead, Lumumba's comments to the
press conditute nothing more than politicd hyperbole.  As the magority points out, the
denotation of a “barbarian” is one comparable to a savage and one who is marked by a tendency
toward brutdity, violence, or lavlesness. Obvioudy, there is no sophisticated manner to
equate Lumumba's statement to the denotation of a “barbarian.” Thus, without more, | cannot
agree that Lumumba s words to the newspaper rise to the level of a sanctionable offense.
Severity of the Sanction Imposed

155. The Complaint Tribuna found that Lumumbas conduct before Judge Gordon aswel
as the statements made during the Clarion-Ledger interview violated Rules 3.5(c), 8.4(a), and
8.4(d) of the Missssppi Rules of Professond Conduct. Even &fter finding that three (3)
Separate provisons were violated, the Tribund determined that a public reprimand was an
appropriate punishment conddering the drcumstances. Today, the mgority finds that
Lumumba's violation of the rules warrants a suspenson of 6 months from the practice of law
and a fine of $1,000 plus costs. The mgority imposes a harsher sanction than did the Tribund
while the mgority finds the same number of violations as did the Tribund. This result seems
patently unfar consdering that Lumumba has already served 1 and %2 days in jail and paid a
fine.

156. While it is true that this Court has exdudve jurisdiction over all matters pertaining to

attorney discpline and this Court is free to impose sanctions either more or less severe than
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those imposed by the Complaint Tribund, deference is afforded to the Tribuna’'s findings
because of its opportunity to observe the demeanor and attitude of the witnesses, including the
attorney, which is vitd in weghing evidencer Parrish v. Miss. Bar, 691 So.2d 904, 906
(Miss. 1996), Broome v. Miss. Bar, 603 So.2d 349, 353 (Miss. 1992) (citing Miss. State Bar
Ass'n v. Strickland, 492 So.2d 567 (Miss. 1986)). Also, when assessing the sanction to be
imposed agang an attorney in a disciplinary action, this Court applies the following nine
criteria

(1) the nature of the misconduct involved;

(2) the need to deter Smilar misconduct;

(3) the preservation of the dignity and reputation of the profession,;

(4) the protection of the public;

(5) the sanctionsimposed in Smilar cases,

(6) the duty violated,

(7) the lawyer's mental ate;

(8) the actud or potentid injury resulting from the misconduct; and

(9) the existence of aggravating or mitigating factors.
Miss. Bar v. Inserra, 855 So0.2d 447, 450 (Miss. 2003). The only reasoning that the mgority
gives for ignoring the Tribunal’s recommendation of a public reprimand is that Lumumba

received a public reprimand once before for engaging in very smilar conduct and now repesats



the offense* This reasoning is flawed in that the mgority bases its holding on one or two of
the above enumerated factors and fals to consder them holigticdly. In assessng sanctions
for atorney misconduct, we are free to contemplate the performance of a lawyer in our
deliberations. See Miss. Bar v. Coleman, 849 So.2d 867, 876 (Miss. 2002) (examining
conduct of attorney). We can dso congder prior infractions by attorneys in imposing
disciplinary measures. Byrd v. Miss. Bar, 826 So.2d 1249, 1255 (Miss. 2002) (examining that
attorney had been given one public reprimand, one private reprimand, and three informa
admonitions in ten years when consdering disbarment). However, when consdering sanctions
for attorney misconduct, this Court’'s focus should not be soley upon prior atorney
misconduct, but rather, upon the factors in toto. Thus, the mgority seemingly holds that a
suspension of dx  months from the practice of law is warranted because of Lumumba's prior
public reprimand. Essentiadly, there is no need to have a multi-factored approach to assessing

sanctions for attorney misconduct if we are not going to consider each factor.

157. In conddering the nature of Lumumbas misconduct, the mgority states that during the
exchange between Lumumba and the trid judge, Lumumba abandoned the interest of his client
to pursue his own in waging a verba batle with the trid court over whether or not the tria
court had been far. On this point, it is important to note that during the pod-trid hearing,

there were no other parties, attorneys, or witnesses present in the courtroom waiting to be

4 Lumumba had previoudy been issued a Public Reprimand by the Bar’'s Committee on
Professiond Responshility on April 30, 2000 in Docket No. 99-208-1, in which he was found to have
violation the provision of Rules 3.5(c) and 8.4(a, d, and €) of the Missssippi Rules of Professiond
Conduct.
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heard by the trid court. The record reflects that the only individuals present during the hearing
were the trid judge, the judge's daff, Lumumba Lumumbas dient, and opposing counsel.
While it is clear that the words Lumumba used to express himsaf were inexcusable and a best
“truculent,” the effect of Lumumbas words, however lasting and/or damaging, was limited to
only those individuds present in the courtroom at the time the exchange took place. Clearly,
Lumumba's comments were wrong and completely inappropriate.  However, because such
comments did not result in actual or potentia injury to the tribunal, it cannot be established

that they were s0 grossy egregious as to warrant a sx month suspension.

158. Today, the mgority holds tha Lumumbds dStaements to the trial judge regarding
“paying off judges’ were intended to disrupt, and in fact did disrupt, the court proceedings in
violation of Rule 3.5(c). The mgority does not address an extremdy important issue regarding
the rationde behind Lumumbas sanction. Prior to publishing the words for which Lumumba
is being sanctioned, Judge Gordon said, “1 want you to know this hearing is now over with and
= Lumumba said, “Can | ask =’ Judge Gordon said, “And there will be nothing else to be
made of record.” At that very moment, the hearing had adjourned, and the proceedings were
concluded. Rule 3.5(c) prohibits a lawyer from engaging in conduct intended to distupt a
tribund. It is problematic to sanction Lumumba for disrupting a tribuna, when the tribuna had
already adjourned the proceeding. Before the exchange which resulted in the Rule 3.5(c)
violation, the trid judge had aready ruled on Lumumba's motions. In addition to the numerous
and rigorous demands placed upon trid court judges, they never rdinquish the tantamount

reponsbility of ensuring order and control in ther courtrooms, even among lawyers.
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Because the hearing had concluded or, a least, so nearly concluded Lumumbas statements
concerning “paying off judges’ were a most, minmdly disruptive. Thus, | conclude that a
Rue 3.5(c) violaion under the present circumstances warrants no more than a public
reprimand.

159. The mgority correctly points out that this case is one of first impresson. Prior to this,
the only violaions of Rule 3.5 of the Professonal Rules addressed by this Court dedt with
sub-parts (@) and (b). See Miss. Bar v. Logan, 726 So.2d 170, 178 (Miss. 1998) (an attorney’s
ex parte communication with a magistrate for purposes of obtaining procedural advice was not
a vidlation of Rule 3.5(a) prohibiting ex parte communication with judge or other officia, in
light of the fact that it appeared to be a common and accepted practice at the time the attorney
did s0); Attorney L.S. v. Miss. Bar, 649 So.2d 810, 813 (Miss. 1994) (an attorney’s contact
with jurors post-verdict when such conduct is prohibited by court order, and misrepresenting

his authority to talk to jurors violated Rule 3.5(b) and warranted a private reprimand).

60. Without any guiding precedent, we look to case law from our sister jurisdictions. The
facts in the instant case are most smilar to those in Prucker v. Statewide Grievance
Committee, 1995 WL 356758 (Conn. Super. Ct. 1995). In Prucker, an attorney appealed a

decison from the datewide grievance committee which recommended that the attorney be

reprimanded. 1d. During a workers compensation hearing, Prucker became frustrated at what
he considered to be a lack of progress on his client's clam. Id. As the hearing drew to a

close, Prucker waked out of the room, saying “Bullshit” or “This is bullshit” 1d. The
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commissoner admonished the attorney to refran from using profanity, but Prucker did not
respond and walked out. 1d. The Commissoner stated in her written complaint that Prucker
shouted expletives at her, and that the hearing had not concluded when Prucker walked out. Id.
The reviewing committee concluded that Prucker's conduct condituted a violation of Rule
3.5(c) of the Rules of Professonad Conduct and recommended that Prucker be reprimanded.
Id. On apped, the Superior Court of Connecticut affirmed the ruling of the reviewing
committee.  1d.  Prucker is vey dmila to the facts in the indant action. Lumumbas
comments to Judge Gordon, while not profane, bear the same degree of ingppropriateness as
those used by the attorney in Prucker. In Prucker, the commissoner stated that the
proceeding had not concluded, and therefore, the attorney’s comments were held to have
violated Rue 3.5(c). In the case sub judice, assuming that the hearing had not adjourned,
Lumumba's resulting violation of Rule 3.5(c) cannot be sad to warrant anything more than a

public reprimand.

61. While we review disciplinary matters de novo, we are permitted to defer to the findings
of the Tribund. Today, the mgority chooses to ignore the recommendation of the Tribunal.
The Tribuna considered dl of the evidence in this case, including its persona observation of
the witnesses as wdl as Lumumbas tesimony and determined that a public reprimand was
appropriate under these facts. It is illogica for the mgority to hold that Lumumba violated the
same rules determined by the Complaint Tribuna but should receive a harsher sanction. In my

opinion, the paramount issue for this Court to consider while taking dl the factors of Inserra
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into account when assessing the gravity of a sanction is whether or not the sanction is
proportiona to the rule(s) violated. A disciplinary sanction must reflect the serious nature
of the harm inflicted on the orderly adminidration of justice by the attorney's behavior. In the
ingant action, | am of the opinion that a public reprimand is the appropriate sanction under the

present circumstances.

62. The Preamble to the Missssppi Rules of Professonad Conduct reads, “A lawyer should
demondtrate respect for the legd system and for those who serve it, induding judges, other
lavyers and public officds. While it is a lawvyer's duty, when necessry, to chdlenge the
rectitude of officd action, it is also a lawyer’s duty to uphold [the] legal process” This theme
is reteated in the comment to Rule 35 which daes, “Refraning from abusve or
obstreperous conduct is a corollary of the advocate’s rignt to speak on behdf of litigants”
Unquestionably, Lumumbas conduct on the record fel short of these honorable standards.
However, | wholly conclude that Lumumbas comments did not result in any injury to the
tribund, the adminigtration of justice or the legd process. To this end, | respectfully dissent
from the mgority’s holding to suspend Lumumba from the practice of law for a period of six

months.

DICKINSON, JUSTICE, CONCURRING IN PART AND DISSENTING IN
PART:
163. In my view, the mgority is correct in finding that attorney Chokwe Lumumba violated
Rules 3.5 and 84 of the Missssppi Rules of Professond Conduct by making numerous

gatements in court, on the record, which not only were cdculated to disrupt the tribunal, but
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adso served to prgudice Lumumbas client. However, because | conclude that the statement
made by Lumumba to the reporter for the Clarion-Ledger was political speech protected by
the Firss Amendment to the United States Constitution, and because | do not believe the record
supports a finding that Lumumba's statement to the reporter related to a pending case or served
to prgudice the adminidration of justice, | am not prepared to agree that Lumumba violated

Rule 8.4(d) by making it. | therefore respectfully dissent, in part.

164. | wish to cdealy point out that my disagreement with the mgority is not withits
interpretation of the law, but rather with its determination of facts. | do not believe the Bar met
its burden of proving Lumumba's statement to the reporter was directed toward the pending
case. The datement, on its face, is generd in nature, and expresses Lumumbas persond
opinion of the judge's judicid temperament. The Bar produced no evidence to prove the
datement was made as a criticiam of the judge' s conduct in the pending case. Had | concluded,
after reviewing the record, that the statement referred to Lumumba's case pending before the
judge, 1 would have concluded — as the mgority did — that it violated Rue 8.4. However, |
cannot agree that a lawyer’s our-of-court generd criticism of a judge is sanctionable, unless
the datement refers to a pending case and is prgudicid to the adminidration of justice. Such

generd criticiam, | believe, is protected by the First Amendment.
Rule 8.4

165. Misissppi Rule of Professonad Conduct 84 dates. “It is professiona misconduct

for alawyer to. . . (d) engage in conduct that is prejudicid to the administration of justice.”
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166. A mgority of the Tribund hdd that Lumumba violated MRPC 8.4(a) and 8.4(d) when
he stated to a Clarion Ledger reporter that Judge Gordon has “the judicid temperament of a
barbarian.” A dissenting member of the Tribund, however, beieved that Lumumbas
daements to the Clarion-Ledger reporter was protected by the First Amendment, and that

therefore there was no violation of the Rules of Professona Conduct.

167. Although we have no Missssppi cases directly on point, several cases from other
juridictions have hed that smilar attorney criticism of judges is protected by the First
Amendment. For indance, in Standing Committee on Discipline v. Yagman, 55 F.3d 1430
(9" Cir. 1995), the Ninth Circuit held that an attorney could not be disciplined for expressing
his opinion that a judge was anti-Semitic. The attorney in Yagman was quoted in the L.A.
Daily as saying that the judge “has a penchant for sanctioning Jewish lawyers . . . | find this to

be evidence of anti-Semitism.” |d. at 1434.

168. In Ramsey v. Board of Professional Responsibility, 771 SW.2d 116 (Tenn. 1989),

numerous comments to the media critical of the judiciary were held to be protected and not
sanctionable because “[a] lavyer has every right to criticize court proceedings and the judges
and courts of this State after a case is concluded, so long as the criticisms are made in good
fath with no intent or desgn to wilfuly or mdicoudy represent those persons or institutions

or bring them into disrepute.”).

169. In Justices of the Appellate Division v. Erdmann, 301 N.E.2d 426 (N.Y.1973),

sanctions againg lawyer who made criticd comments about judges before whom he practiced
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were reversed as insufficient to warrant discipline.  The offending comments, which appeared

inthe March 12, 1971 issue of Life magazine, were:

There are so few trid judges who just judge, who rule on questions of law, and
leave quilt or innocence to the jury. And Appellate Divison judges aren’'t any
better. They're the whores who became madams. | would like to [be a judge]
just to see if 1 could be the kind of judge | think a judge should be. But the only
way you can get it is to be in politics or buy it — and | don't even know the going
price.

Id. at 441-42 (Burke, J., dissenting). These comments clearly would have been sanctionable
if directed toward a particular judge, and made in court during the course of representation of
a dient in a case. However, the statements were not about a particular case, and were made

outsde the court to a Life magezine reporter. Consequently, they were found to be merdly out-

of-court statements of political opinion and protected by the First Amendment.

170. The Bar argues that Lumumba's statement to the reporter was, indeed, a violation of the
Rules of Professona Conduct, and not protected by the Firs Amendment because it was
prgudicid to the adminidraion of justicee The Bar says comparing his judicid temperament
to that of a barbarian impugned Judge Gordon's integrity, qudifications to hold office, and the
integrity of the judicid syssem. The Bar fails, however, to direct us to evidence in the record
to support this theory. Additiondly, it could be argued that the Bar's postion would prevent
any criticdism of any judge, since it might impugn the judges “integrity, qudifications to hold
office, and the integrity of the judicid system.”

71. The Bar further submits that there are other avallable avenues for lawyers toair
grievances agang the judiciary without being publicly disrespectful, i.e. appeding rulings and
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filing complaints with the Missssppi Commisson on Judicid Peformance. This interesting
observation has no bearing on the question before us. Either Lumumba had a right to make the

datement, or hedid not. If he did, the availability of other “avenues’ isirrdevant.

72.  To support its podtion, the Bar cites People ex rel. Chicago Bar Association v.
Metzen, 125 N.E. 734, 735 (lll. 1919), in which the Illinois Supreme Court held that a lawyer
should “submit his grievances to the proper authorities” while “[ulnjust criticiam, insulting
language and offensve conduct toward the Judges, persondly, by atorneys, who are officers
of the Court, which tend to bring the Courts and the law into disrepute and to destroy public
confidence in thar integrity cahnot be permitted.” The Bar aso submits United States v.
Cooper (In re Zalkind), 872 F.2d 1, 3 (1% Cir. 1989), which hdd that the Fird& Amendment
did not protect an attorney who insulted a judge and raised doubts about the judge's
impatidity, and In re Holtzman, 577 N.E.2d 30 (N.Y. 1990), in which a First Amendment
chdlenge to distpline was rejected based on the need to protect the public interest and
mantan the integrity of the judicad sysem. | find these cases to be clearly distinguishable.
Cooper involved an attorney’s conduct and language to the judge while in court, while the
attorney in Holtzman released to the media specific allegations (as opposed to opinions) of

misconduct which were found to befdse.

73. Lumumba and the amicus argue that Rule 8.4(d) is violated only when an attorney
engages in misconduct which has a prgudicia effect on a judicid proceeding. They cite

Rogers v. Miss. Bar, 731 So. 2d 1158, 1170 (Miss. 1999), in which this Court stated: “[f]or
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the most part [Rule 8.4(d)] has been applied to those Stuations where an attorney’s conduct
has a prgudicial effect on a judica proceeding or a matter directly related to a judicid

proceeding.” See also Byrd v. Miss. Bar, 826 So. 2d 1249, 1253 (Miss. 2002).

74. | suppose any lawyer making a statement criticd of a judge could later regret it, should
the judge retdiate in a subsequent judicia proceeding. And such retdiation could, | suppose,
be caled prgudicia. But if the effect of the rule is to bar al out-of-court criticism by lawyers

of judges for fear of what it might do, then | reject it.

75. In Yagman, the court hdd tha in order to be sanctionable, a Satement to the press

relating to a judicid matter unrelated to a pending case mud “pose a clear and present danger
to the proper functioning of the courts” Lumumbas “judicid temperament of a barbarian”
datement was smply an opinion of politicd speech which | would find protected by the First

Amendment. In Yagman, the court Stated:

Statements impugning the integrity of a judge may not be punished unless they
are capable of being proved true or fase Satements of opinion are protected
by the Firs Amendment unless they imply a fdse assertion of fact. Even
datements that at firsg blush appear to be factual are protected by the First
Amendment if they cannot reasonably be interpreted as stating actua facts about
thar target. Thus, Statements of rhetorical hyperbole aren’'t sanctionable, nor
are satements that use language in aloosg, figurative sense.

55 F.3d at 1438 (footnotes, citations, & interna quotes omitted).

76. | have seen no evidence that Lumumba's statement affected any judicia proceeding.
More importantly, | believe Lumumbas out-of-court Statement to the reporter was one of

opinion and thus protected by the First Amendment.
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77. Rue 8.4(d) dates that it is misconduct for an attorney “to engage in conduct thetis
prgudicid to the adminidration of justice” (emphass added). The Rule does not say “might
have been prgudicid. Rule 8.4(d) may therefore be applied only to conduct that affects a
judicid proceeding or a matter directly affecting a judicid proceeding, as this Court dtated in

Rogers, 731 So. 2d at 1170, and Byrd, 826 So. 2d at 1253.

178. If the phrase “prgudicid to the adminidratiion of justice’ were applied to statements
made outsde the courtroom which are not shown to have caused any problem or prgudice in
any case, Rule 8.4(d) would be subject to such broad interpretation that 1 can not conceive of
the scope of its gpplication to judicid criticism Members of the bar would have difficulty iA
determining what activities, conduct, or speech could potentially be covered by the rule. The
Bar would be judified in pursuing sanctions againg members for anything that could be seen
as a negaive reflection on a judge or the professon — even where such negative reflection
werejudtified.

M79. The record does not demondrate that Lumumbas comment to the Clarion-Ledger
affected a judicid proceeding or any meatter directly related to a judicial proceeding. His
datement was doubtless insulting to Judge Gordon, as it would be to me. But the Bar has not
demondgtrated prejudice to any case or lega proceeding. Indeed, we are left only to assume
that the comment related to the previous hearing, rather than a genera response to a genera
question from the reporter during the interview, | therefore do not agree that Lumumba

violated Rule 8.4(d).
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180. It is my beief that this Court should hold that statements of opinion critica of ajudge
or of the judica sysem, made outsde the courtroom — and which do not affect a judicia
proceeding — are genedly protected by the First Amendment unless they imply a fase
assartion of fact cgpable of being disproved. See Milkovich v. Lorain Journal Co. 497 U.S.
1, 18-19, 110 S.Ct. 2695, 2705-06, 111 L.Ed.2d 1 (1990)(citing Restatement (Second) of
Torts § 566, Cmt. a (1977)). This was the reasoning adopted by the Supreme Court of Idaho,
Idaho State Bar v. Topp, 925 P.2d 1113, 1115 (Idaho 1996), and the Supreme Court of

Colorado, In re Green, 11 P.3d 1078, 1080 (Colo. 2000).

181. Furthermore, the United States Supreme Court has held that statements must be
reasonably interpreted as dating actua facts about their target before they can be punishable.
Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 50, 108 S.Ct. 876, 879, 99 L.Ed.2d 41
(1988). Statements which are merdly “rhetoricad hyperbole,” or that use language in a “loose,
figurdtive sense” should not be sanctionable. National Ass'n of Letter Carriers v. Austin, 418
U.S. 264, 284-85, 94 S.Ct. 2770, 2781-82, 41 L.Ed.2d 745 (1974)(use of word “traitor” could
not be construed as representation of fact); Greenbelt Coop. Publishing Ass'n v. Bredler, 398

U.S. 6, 14, 90 S.Ct. 1537, 1541, 26 L.Ed.2d 6 (1970)(use of word “blackmail” could not have

been interpreted as chaging plantff with commisson of crimind offense).  Lumumba's

statement may be characterized as one of “rhetorica hyperbole.”

182. Lumumba did not assert that Judge Gordon was literdly a barbarian, but rather used the

phrase to express his opinion, right or wrong, of Judge Gordon's judicid temperament.
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Certanly, fase assertions of fact are punishable, as are opinions that imply a fase assertion
of fact. Additiondly, statements by an attorney about a judge, even if truthful, may be punished
if they are made in court and relate to pending legd matters where a paty might suffer
prgudice as a rellt of the atorney’s datements. See Gentile v. State Bar of Nevada, 501
U.S. 1030, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991). However, neither the Bar nor the
magority explans how the professon or the public benefits from sanctioning an attorney for
expressng an opinion about a member of the judiciary when tha opinion does not interfere
with or affect any case or proceeding. As the Supreme Court of Colorado stated in Green, “we
begin with the accepted legd principle that if an attorney’s activity or speech is protected by
the Firs Amendment, disciplinary rules governing the lega professon cannot punish the
attorney’s conduct.” 11 P.3d at 1083 (citing In re Primus, 436 U.S. 412, 432-33, 98 S.Ct.
1893, 56 L.Ed.2d 417 (1978); Bates v. State Bar of Arizona, 433 U.S. 350, 355, 365, 384,

97 S.Ct. 2691, 53 L.Ed.2d 810 (1977); State v. Porter, 766 P.2d 958, 966-70 (Okla.1988).

183. As an integrd part of our tripartite form of government, the judiciary, may be criticized
by the dtizens it governs, and dtizens who are dso lawyers should not lose this privilege.
“[S]peech concerning public afairs is more than sdf-expresson; it is the essence of <df-

government.” Garrison v. Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209, 216, 13 L.Ed.2d 125
(1964).

184. | would hold the Tribund erred in finding a violation of Rule 8.4(d) for Lumumba’'s
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datement to the reporter.  Additionally, because | do not believe the statement violated Rule
8.4(d), 1 would dso hold there was no violation of Rule 8.4(a) with regard to this statement.

In al other respects, | am in agreement with the mgjority.

48



